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IN THE COURT OF THE SPECIAL JUDGE::::UDALGURI 

 

Present : Sri. P. Saikia, 

Special Judge, 

Udalguri. 

 

SPL (NDPS) 21/2017 

U/S 20(b) NDPS Act 

 

State of Assam 

-Vs- 

1. Poren Daimari 

2. Uraidao Daimari…………Accused. 

 

For the Prosecution  :  Mr. A. Basumatary, Learned Public Prosecutor. 

For the Accused       :  Mr. J.K. Brahma, Learned Advocate. 

 

Evidence recorded on    : 29-03-18: 18-06-18: 03-10-18:  

                                     06-05-19: 28-06-19. 

Arguments heard on      : 11-09-2019. 

Judgment delivered on   : 25-09-2019. 

 

J U D G M E N T 

 

1. The prosecution case, in brief, is that on 01-02-17, the informant S.I./GD 

Lileswar Sonowal of 61 Bn. SSB Bhairabkunda lodged an FIR with the 

Officer-in-Charge Mazbat Police station stating inter-alia that on 31-01-17 

to 01-02-17, a special operation was carried out under his command with 

his parties at Nizora centre main road. During the operation 5(five) Kg. of 

suspected cannabis (ganja) was recovered from an auto rickshaw bearing 

registration no. AS-27 C-2891 and apprehended two persons who were in 

the auto rickshaw identified themselves as Poren Daimari and Uraidao 
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Daimari. Thereafter, they were brought to the Mazbat Police station and 

handed over the seized bag of suspected cannabis (ganja), the auto 

rickshaw and the apprehended persons to the Officer-in-Charge Mazbat 

Police station. Accordingly, the apprehended persons were taken into 

custody and the bag containing suspected cannabis (ganja) were weighed 

in presence of witnesses and also collected samples in separate packets as 

per procedure laid down in NDPS Act. 

 

2. As per the report of Directorate of forensic Science  Laboratory, Kahilipara, 

Ghy, the sample gave positive test for cannabis (ganja). On conclusion of 

investigation the charge-sheet was laid under Section 20(b)(B) of NDPS Act  

against the accused persons. 

 

3. On perusal of relevant documents on record, a prima facie case having 

been made out against the accused persons under Section 20(b) NDPS Act 

and as such the formal charge thereunder was framed against the accused 

persons to which they pleaded not guilty and claimed to be tried.  

 

4. In order to buttress its case, the prosecution examined as many as ten 

witnesses and also relied on some documents appended with the case 

record.  

 

5. On conclusion of recording evidence of prosecution witnesses the 

statements of the accused persons under Section 313 Cr.P.C. were 

recorded. They denied the allegation and pleaded that they have been 

falsely implicated in the case. However, no defence evidence has been 

adduced. 

 

6. In the above background, the points for determination in this case are set 

up and framed as follows: 

(i). Whether the accused persons found in possession of 5(five) kg of 

cannabis (ganja) containing a bag? 
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(ii). Whether the cannabis (ganja) found in possession with the accused 

persons was carried in the auto rickshaw being registration no. AS 27 C-

2891 for commercial purpose? 

 

7. I have heard arguments advanced by the learned counsel for both the 

sides and assessed the entire evidence on record. 

 

DISCUSSION, DECISION AND REASONS THEREFORE: 

 

8. PW1, Lileswar Sonowal is the informant of the case. He has testified to the 

effect that he knows the accused Paren Daimary since the date of incident 

while other accused is not known to him. About one year ago the 

occurrence took place. On the date of incident he was serving as a SSB 

Sub Inspector, posted at Balemu Camp and conducted duty along with 15 

nos. of SSB personnel. When they were on duty at Rowta Bridge they saw 

one auto rickshaw coming with two persons in it. They stopped the auto 

rickshaw. They suspected the auto as the seat was moving upward. When 

they searched the auto rickshaw they found cannabis (ganja) below the 

seat and brought out the cannabis (ganja). They handed over the seized 

cannabis (ganja) to Rowta PS along with two persons and the Auto. Exbt 1 

is the FIR.  Exbt. 1(1) is his signature. Exbt 2 is the seizure list. Exbt 2(1) is 

his signature. 

 

9. In cross-examination, he has stated that he lodged the FIR at Rowta Police 

station. After arresting the accused persons they took them to Balemu, 

West Kameng district of Arunachal Pradesh. They did not inform at Lalpani 

Outpost. At the time of conducting Naka checking duty no police personnel 

was present nor did they call any local people at the time of conducting 

search and seizure. The two persons were detained in their camp at 

Balemu and they were brought to Mazbat Poice station. In Ext 2 place of 

centre is mentioned as Nizora centre. He did not obtain signatures of any 

SSB personnel in the seizure list. He has not mentioned in the FIR that the 
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seat of the auto rickshaw was in upward position and they seized cannabis 

(ganja) below the seat. He did not state before the police that the seat of 

the auto was in upward position and they seized cannabis (ganja) below 

the seat. They did not inform any superior authority of police. 

 

10. PW2, Sharwan Kumar is an official witness. As per his evidence he does 

not know the accused persons present in the dock. He knows the 

informant and at the time of occurrence he was posted as constable of SSB 

at Bhairabkunda camp. On the date of incident at night while they were on 

duty at Rowta Bridge they searched an auto rickshaw and found a bag 

containing cannabis (ganja). They brought out the bag and informed the 

informant. They found two persons in the auto rickshaw. Thereafter, they 

handed over the bag containing cannabis (ganja), two persons and the 

auto rickshaw to the police. 

 

11. In cross-examination, he has revealed that no police personnel, civilians 

and magistrate were present at the place of Naka checking. Informant did 

not obtain his signature in the seizure list. He did not state before the 

police that a bag of cannabis (ganja) was recovered.  

 

12. PW3, Govind Kumar another constable of SSB Bhairabkunda camp. As per 

his testification he does not know the accused persons. He knows the 

informant, before one year ago the occurrence took place. On the date of 

incident he was posted at Bhairabkunda SSB camp. On the date of incident 

at night while they were on duty at Rowta bridge they searched an auto 

and found a bag containing cannabis (ganja). They brought out the bag 

and informed the informant. He does not know how many people were in 

the auto. 

 

13. In cross-examination, he has stated that he does not know how many 

people were in the auto and who was driving the auto. Informant did not 
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obtain his signature in the seizure list. He did not state before the police 

that a bag of cannabis (ganja) was recovered. 

 

14. PW4, Upendra Kr. Singh is another SSB personnel. He has stated that he 

does not know the accused persons present in the dock. Informant is 

known to him. About one year ago at night while they were conducting 

patrolling duty at Rowta Bridge, search was conducted in an auto rickshaw 

and found a bag containing cannabis (ganja). They brought out the bag 

and informed the informant. They found two persons in the auto. They 

handed over the bag containing cannabis (ganja), two persons and the 

auto to the police. 

 

15. In cross-examination, he has stated that he does not know who drove the 

auto rickshaw and who were in the auto. No police personnel, civilians and 

magistrate were present at the place of Naka checking was held. Informant 

did not obtain his signature in the seizure list. He did not state before the 

police that a bag of cannabis (ganja) was recovered.  

 

16. PW5, Santosh Kumar who is the SI of SSB 61 Bn. Bhairabkunda. His 

evidence discloses that on 31.1.17, they were conducting patrolling duty 

under the leadership of their SI/UD E.N. Sonowal at the Nirola centre. They 

were divided into two groups for patrolling duty. One group was being led 

by himself and other one was led by SI Sonowal. They were conducting 

patrolling duty in separate area. During that time at around 3.30 AM they 

received a massage from the other group who were patrolling about a 

distance of half kilometer away from their patrolling area that they 

apprehended two persons who were coming in an auto rickshaw alongwith 

five kg of cannabis (Ganja) in a plastic bag. On getting the information 

they rushed to the spot and saw that the other team members 

apprehended two persons alongwith one plastic bag containing cannabis 

(ganja) alongwith auto rickshaw. He cannot recollect whether the accused 
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persons who are in the dock were apprehended alongwith the cannabis 

(ganja).  

 

17. In cross-examination, he has revealed that their patrolling party did not 

recover and seize the cannabis (Ganja) from the possession of two persons 

who were travelling in an auto rickshaw. He does not know as to how the 

two persons were apprehended and wherefrom the cannabis (Ganja) were 

recovered and seized by the other party. They reached the place of 

occurrence after apprehension of the two persons alongwith 5 KG of 

contraband cannabis (Ganja) kept in a plastic bag. He does not remember 

the registration number of the auto rickshaw. He saw the contraband 

cannabis (Ganja) recovered from two persons without being sealed by the 

other patrolling party. They were not accompanied by any police 

personnel. After apprehension of the two persons who were carrying the 

contraband cannabis (Ganja) in an auto rickshaw, he does not know what 

action was taken by S.I. Sonowal against them. 

 

18. PW6, Lakhan Sahu has stated to the effect that he does not know the 

accused persons present in the dock. About more than one year ago he 

came to the Mazbat PS regarding some work as being the VDP secretary. 

On that day police seized one weighing scale and weights from the shop of 

Chandra Deka which was situated near the Mazbat PS in his presence. On 

that day police also seized one auto rickshaw  alongwith R/C in his 

presence. On that day police also seized 5 KG of contraband cannabis 

(Ganja) in his presence. He put his signatures in the seizure lists. Ext.3 is 

the seizure list of weighing scale and Ext.3(1) is his signature Ext.4 is the 

seizure list of auto rickshaw alongwith R/C, wherein Ext.4(1) is his 

signature.  Ext.5 is the seizure list of contraband cannabis (Ganja) wherein 

Ext.5(1) is his signature. 

 

19. In cross-examination, he has disclosed that he put his signature in the 

seizure list in the Mazbat PS. Though he put his signature in the Ext.5 
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regarding seizure of contraband cannabis (Ganja) but the same was not 

shown to him. He also does not know as to from whom the said 

contraband cannabis (Ganja) was recovered.   

 

20. PW7, Ganda Brahma is another seizure witness. His evidence is that about 

one year ago the Officer-in-charge of Mazbat PS asked him to come to the 

police station. Accordingly he went there and Officer-in-Charge took his 

signature in a paper.Ext.5 is the seizure list wherein Ext.5 (1) is his 

signature. He neither knows the informant nor the accused persons 

present in the dock of Court. 

 

21. In cross-examination, he has revealed that police did not show him 

anything before taking his signature in the seizure list. As directed by the 

police he put his signature in the seizure list. 

 

22. PW8, Dr. Dhruba Jyoti Hazarika who is the Director Drugs and Narcotics 

Division, Directorate of Forensic Science, Kahilipara Ghy. His evidence 

discloses that on 04-02-17, he received a a sealed parcel in connection 

with Mazbat PS case No. 07/2017, U/S- 20(b) (B) NDPS Act, from his 

director for necessary examination. The parcel consisted of 3 (three) 

exhibits enclosed in a sealed envelope. The facsimile of the seal was found 

to be “SP UDALGURI”. 

Description of articles:  

3 (three) sealed envelopes, marked as Exhibit-“A”, Exhibit-“B” and Exhibit-

“C” respectively, having 3 (three) closed polythene packets (one packet in 

each envelope) containing about 20g dry plant materials each which was 

marked by as DN-37/2017(a) to DN-37/2017(c) respectively. 

On careful examination following United Nations drugs testing manual, the 

result of examination was found as follows. 

Exhibit DN-37/2017(a) to DN-37/2017(c) gave positive test for cannabis 

(Ganja). Ext. 6 is his report wherein Ext. 6(1) is his signature.  
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His examination report was forwarded by the Director G.N. Deka. Ext. 7 is 

the said forwarding letter and Ext. 7(1) is the signature of GN Deka which 

is known to PW8. 

His cross was declined by defence. 

 

23. PW9, L. Priyo Kr. Singh is Head Constable of 73rd Bn. SSB Shergaon. He 

has deposed in his evidence that occurrence took place in the year 2017. 

At that time he was posted at Balemu (Assam- Arunachal border). On the 

day of occurrence during day time they were on patrolling duty. At that 

time one auto rickshaw came on that way and on suspicion of carrying 

some illegal items their officer signaled to stop the auto rickshaw and 

conducted search and in the process recovered some suspected cannabis 

(Ganja) carrying in the auto rickshaw and hence handed over the auto 

rickshaw along with passengers to Mazbat PS. The Mazbat PS seized the 

auto rickshaw along with the recovered suspected cannabis (Ganja). Ext. 4 

is the seizure list Ext. 4(2) is his signature. He knows the informant but he 

does not know the accused persons in the dock. His cross-examination was 

declined by the defence.  

 

24. PW10, Billeswar Kalita is the Investigating Officer of the case. His evidence 

discloses that on 01-02-17, he was posted as Second Officer at Mazbat 

Police station. On that day SI Lileswar Sonowal of 61 SSB produced before 

the Officer-In-Charge of Mazbat P.S. two accused persons namely, Poren 

Daimary and Uraidao Daimary alongwith 5 KG of suspected contraband 

cannabis (Ganja) alleged to have been recovered from them alongwith 

seizure memo and lodged an FIR in this regard. On the basis of the FIR, 

the Officer-In-Charge, Mazbat Police station registered a case vide Mazbat 

PS case No.7/2017 U/S 20(b)(B) of NDPS Act and entrusted him to 

investigate the case. Then he arranged one weighing scale alongwith 

weight. On weightment he found 5 KG of suspected contraband cannabis 

(Ganja) containing in plastic bag and seized the same and also seized the 

seizure memo. He also seized the auto rickshaw wherein the seized 
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contraband cannabis (Ganja) were carried by the accused persons. On 

being produced by SI Lileswar Sonowal of SSB alongwith the registration 

documents, he took samples of the contraband cannabis (Ganja) weighing 

25 grams each in three different packets and sent the same for FSL 

examination. He arrested the accused persons and sent them to custody. 

He recorded the statement of the informant. Thereafter, he visited the 

place of occurrence and prepared sketch map thereof. On receipt of the 

FSL report giving the sample positive test for cannabis, he submitted the 

charge-sheet against the accused persons Poren Daimary and Uraidao 

Daimary U/S 20(b)(B) of NDPS Act. Ext.3, 4 and 5 are the seizure lists. 

Ext.3(2), 4(5) and 5(3) are his signatures. Ext.8 is the sketch map. Ext.8(1) 

is his signature. Ext.9 is the charge-sheet. Ext.9(1) is his signature.  

 

25. In cross-examination, he has divulged that there was no police personnel 

when SSB recovered the seized suspected contraband cannabis (Ganja) 

from the accused persons. After lodgment of the FIR by the SI Lileswar 

Sonowal and production of the seized cannabis (Ganja). It is not known to 

him as to whether the Officer-In-Charge contacted with the superior police 

officer. When the Inspector, SSB Lileswar Sonowal produced the seized 

contraband cannabis (Ganja) at that time the packets were not under seal. 

After seizure of the contraband cannabis (Ganja) by him he did not 

produce the same before any Magistrate. The samples were taken by him 

in three separate packets before the independent witnesses and they have 

been cited as witness of the case. 

 

26. From the above discussed evidence on record it transpires from the 

testimony of PW8, Dr. Dhruba Jyoti Hazarika, Director Drugs and Narcotics 

Division that he examined the suspected samples of cannabis (ganja) 

seized in connection with this case and on detail examination he found the 

samples gave positive test for cannabis (ganja) and accordingly he 

submitted his report vide Ext.-7. Thus, there is no dispute so far as the 

report of PW8 that the seized materials were cannabis (ganja).  
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27. Now the moot question arises as to whether seized cannabis (ganja) were 

recovered from the exclusive possession of the accused persons. In this 

respect, there are glaring infirmities in the prosecution case. 

 

28. In this regard, on a careful scrutiny of the evidence of the informant (PW1) 

it appears from his evidence that on the date of incident he conducted duty 

alongwith 15(fifteen) nos. of SSB personnel at Rowta bridge. At that time 

they saw one auto rickshaw coming with two persons. They stopped the 

auto and when they searched the auto, they found cannabis (ganja) below 

the seat. Thereafter, the accused persons alongwith the seized cannabis 

(ganja) and the auto rickshaw were brought to the Rowta police station 

and in this regard he lodged an FIR which is marked as Ext.-1. But on 

perusal of Ext.-1 it appears that nowhere in the FIR Ext.-1 there is the 

signature of PW1, Lileswar Sonowal as the informant of the case, rather it 

bears the signature with the seal of Asstt. Commandant F Coy SSB 61 Bn. 

Bhairabkunda. But from the testimony of PW1 it appears that at the time 

of the incident he was a Sub Inspector of 61 Bn. SSB at Balemu camp. 

Therefore, it cannot be gathered that the FIR Ext.-1 was filed by PW1 

himself or his official superior. As a result of such discrepancies it has 

become doubtful whether PW1, who was acting as S.I., at that time, had 

actually lodged the FIR after recovery of cannabis (ganja) from the auto 

rickshaw where the accused persons were alleged to have travelling. That 

apart it is not categorical from the testimony of PW1 as to who was the 

driver of the auto and who was the other person as there were two 

persons in the auto rickshaw when it was detained at the place of 

occurrence. Though PW1 has stated that he knows the accused Poren 

Daimari and he does not know the other accused but when there is no 

evidence as to who drove the auto rickshaw and who was coming as a 

passenger therein it has remained to be established whether both the 

accused persons brought the cannabis (ganja) in connivance with each 

other. 
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29. Apart from that PW2, PW3, PW4 and PW5 are official witnesses. They have 

also stated that on the date of incident one bag containing cannabis 

(ganja) was recovered from an auto rickshaw. There were two persons in 

the auto rickshaw but they do not know as to whether the accused persons 

present in the dock were those two persons who were found carrying a 

bag containing suspected cannabis (ganja). Moreover, they have 

specifically stated that they did not put their signatures in the seizure list.  

When these official witnesses failed to identify the accused persons nor 

they being the seizure witnesses as to recovery of the bag containing 

suspected cannabis (ganja) seized vide Ext.-2, the seizure list, their 

evidence are found to be inconsistent with the prosecution case.  

 

30. Another interesting facet of the prosecution case is that PW1, the 

informant who recovered the bag containing suspected cannabis (ganja) 

did not seize the same at the place of occurrence. PW1, the informant has 

stated that after recovery of the bag containing contraband cannabis 

(ganja) was brought to the Rowta police station and the same was seized 

by the Investigating Officer of the case. Thus, it is amply evident that after 

recovery of the seized cannabis (ganja) bag from the auto rickshaw at the 

place of occurrence he brought the bag to their SSB camp at Bhairabkunda 

and thereafter, the same was produced before the police at Rowta police 

station and accordingly seizure list of the same was prepared by the 

Investigating Officer of the case. Thus it is evident that though the bag 

containing suspected cannabis (ganja) was recovered in a sudden checking 

but the informant (PW1) did not follow the mandatory provision of NDPS 

Act after recovery of the bag containing cannabis (ganja). It is also not 

known to us whether the informant (PW1) was an empowered officer to 

conduct search and seizure. Be that as it may if he was not an empowered 

officer for search and seizure of the cannabis (ganja)  bag he should have 

informed his official superior regarding the incident but without making 

seizure as per the procedure of NDPS Act at the spot the bag containing 
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cannabis (ganja) was carried to Rowta police station and FIR (Ext.-1) was 

filed in that connection and it has already been noticed that though PW1 

has though claimed himself as the informant of the case but his signature 

does not bear in the FIR.  

 

31. On the other hand the independent witnesses PW6 and PW7 have stated 

that they put their signatures in the seizure list of cannabis (ganja) at the 

police station. So it is evident that PW6 and PW7 were not present at the 

time of recovery of cannabis (ganja) from the possession of the accused 

persons at the place of occurrence. When there is no consistent, cogent 

and implicit evidence as to recovery of a bag from the exclusive possession 

of the accused persons which was alleged to have been carried in a auto 

rickshaw coupled with the fact that the informant (PW1) is himself not 

aware as to who was the driver of the auto rickshaw and who travelled as 

a passenger, it cannot be inferred as to recovery of the bag containing 

cannabis (ganja) from the conscious possession of the accused persons as 

the driver of the auto rickshaw might not have no knowledge about 

carrying of the bag containing cannabis ganja by the passenger or the 

passenger also might not have any knowledge of carrying the cannabis 

(ganja) in the auto rickshaw by the driver of the auto rickshaw. 

 

32. Now turning to the testimony of Investigating Officer, PW10 it posits that 

the informant(PW1) produced the accused persons alongwith five kg of 

cannabis (ganja) before the Officer-in-Charge Mazbat P.S. alleged to have 

been recovered from them while they were coming in a auto rickshaw. It 

also appears from his evidence that the bag containing cannabis (ganja) 

was weighed at the police station and found five kg of contraband 

cannabis (ganja) inside the bag. Moreover, the Investigating Officer 

(PW10) who was entrusted with the investigation of the case took samples 

of the contraband cannabis (ganja) for sending the same to the FSL for 

examination at the police station. Thus it is amply evident that the 

recovered bag containing suspected cannabis (ganja) was seized at the 
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police station and sample was taken there from for FSL examination by the 

Investigating Officer (PW10) of the case. Thus, in the present case in 

hand, the mandatory provision of search and seizure had been blatantly 

violated by failing to observe the safeguards provided in the statutes to 

provide authenticity to the appropriate search and seizure of the cannabis 

(ganja) from the exclusive possession of the accused persons on the date 

of incident at the spot coupled with non production of the seized materials 

has made the search and seizure of the cannabis (ganja) from the 

possession of the accused persons become doubtful. 

 

33. In State of Punjab Vs. Balbir Singh, 1994 (3) SCC 299, it was held 

that “the compliance of the procedure of the safeguards contain in the 

Act are intended to give protection to the person from frivolous 

prosecution as to the credibility of the search and seizure conducted by 

the officer". But in the instant case though search was conducted at the 

place of occurrence by the informant (PW1) regarding recovery of a bag 

containing cannabis (ganja) but the seizure was made by the Investigating 

Officer (PW10) at Rowta police station on being produced by the informant 

(PW1). As a result of such infirmities in search and seizure in violation of 

the provision of the act has affected the merit of the prosecution case. 

 

34. Situated thus, in the instant case though PW8 has confirmed that seized 

cannabis (ganja) gave positive test but due to glaring defects and lacuna in 

connection with search and seizure of the seized cannabis (ganja) have 

caused serious doubt as to the recovery from the conscious and exclusive 

possession of the accused persons to rope with the charge leveled against 

them. 

 

35. In view of the aforesaid discussion and reasons thereof, I find and hold 

that the accused are entitled to get the benefit of doubt. Accordingly, the 

accused persons Poren Daimari and Uraidao Daimari are acquitted under 

Section 20(b) of NDPS Act and set them at liberty forthwith.  
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36. Bail bond executed by the accused persons and the surety shall remain in 

force for another six months under the purview of Section 437(A) Cr.P.C. 

 

37. Confiscate the seized cannabis (ganja) in due course of law, if not yet 

confiscated.  

 

38. Given under my hand and seal of this Court on this 25th day of September, 

2019.  

 

 

Dictated and corrected by me and 

each page bears my signatures. 

 

 

(P.Saikia)       (P.Saikia) 

Special Judge,      Special Judge, 

Udalguri.       Udalguri. 

 


